
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



276 COLUMBIA LAW REVIEW. 

there is no legal duty raised because of this contract by the law of the 
state foreign to the contract, it is difficult to see how a tort can have been 
committed by its breach. And if, though a tort have been committed 
according to the law of the foreign state, but this attaches different 
consequences thereto, these must govern, as none others were incurred. 
It might be mentioned that the law of Louisiana permits damages for 
mental anguish; and if this had been proved, the damages could have 
been awarded on principle. Graham v. W . U. Tel. Co. (1903) 109 La. 
1069. 

Rights to Personal Property Lost or Mislaid. — By the early law 
hidden treasure went to the Crown, but lost goods remained the property 
of the finder unless the owner appeared and proved a loss by accident 
with no intention to abandon the property. 1 Bl. Com. 296. The 
resulting recognition of the finder's rights as against third persons is 
illustrated in Armory v. Delamirie (1722) 1 Str. 505, where the plaintiff 
as finder of a jewel was allowed to recover from a shopkeeper to whom 
he had taken it to ascertain its value, the court saying "he does not by 
such finding acquire an absolute property or ownership, yet he has such 
a property as will enable him to keep it against all but the rightful owner." 
The confusion which has crept into the law is obviously not due to diffi- 
culty in applying this simple and well accepted rule, Bowen v. Sullivan 
(1879) 62 Ind. 281; Hoagland v. Amusement Co. (1902) 170 Mo. 335; 
Durfee v. Jones (1877) 1 1 R. I. 588; Lawrence v. Buck (1875) 62 Me. 275, 
but to the perplexity of determining when goods are technically lost, a 
question which has been complicated by an application to civil suits of 
the definition of lost goods as laid down in prosecutions for larceny, as 
in Lamb's Case (1694) 2 East P. C. 664, where the taking by a coachman 
of a passenger's trunk left in the coach was held larceny and the defense 
of "lost goods" of no avail. Cf. Cartwright v. Green (1803) 8 Ves. 405; 
Merryv. Green (1841)7 M.&W. 622. In Lawrence v. State (Tenn. 1839) 1 
Humph. 228, the leading case in this country, where the defendant had 
kept money inadvertently left in his shop by a customer, the court in 
dealing with a defense similar to that in Lamb's Case, supra, said, "We 
answer that the pocketbook under the circumstances was not lost, nor 
could the defendant be called a finder. To lose is not to place or put 
anything carefully and voluntarily in the place you intend and then forget 
it; it is casually and involuntarily to part from the possession." 

This criminal case has been, by loose reasoning, used as the basis of 
opinions in American cases almost universally and the distinction has 
come to be accepted generally in civil actions. Thus in McAvoy v. 
Medina (1867) 1 1 Allen 549, where a pocketbook was found on a table in 
a shop, the proprietor was held entitled to possession as against the 
finder, while in Bridges v. Hawkeswortb (185 1) 7 Eng. L. & Eq. R. 424, 
the opposite result was reached in an identical state of facts except that 
the pocketbook was found on the floor. See also Kincaid v. Eaton (1869) 
98 Mass. 139; Commercial Bank v. Pleasants (1841) 6 Whart. 375. In 
the recent case of Kuykendall v. Fisher (W. Va. 1906) 56 S. E. 48, the 
same distinction was observed in the lower court's charge, but the Supreme 
Court held "that it made no difference whether the money got into the 
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stove, where it was found, by accident and was technically lost or was 
hidden there. * * * In either case the finder holds for the benefit 
of the owner." This is believed to be the correct position. For the 
purposes of a civil suit, when the right to possession only is in question, 
an article should be considered lost when the original holder has casually 
or involuntarily parted with actual or constructive possession whether 
he leaves the article or drops it unawares. It should make no difference 
in McAvoy v. Medina, supra, whether the pocketbook had been found 
on the table or on the floor, as the barber had no rights unless he could 
be considered as the bailee of the owner. This is not ordinarily the case. 
Although a shopkeeper may be held liable as a bailee for those articles 
which a customer commonly carries with him and must lay aside in 
making or examining his purchases, 7 Columbia Law Review 209; 
Woodruff v. Painter (1892) 150 Pa. 91; Rea v. Simmons (1886) 141 Mass. 
561, the relation is not a usual one and, in the general absence of accep- 
tance of custody, does not extend beyond such cases. Bohannon v. 
Springfield (1846) 7 Ala. 789; Cory v. Little (1833) 6 N. H. 213. 



Limitation of Action for Permanent Nuisance. — A nuisance 
receives, and always has received, a different treatment from that given 
to ordinary trespasses, because of its characteristic of continuing to 
injure. "It belongs to the idea of nuisance that it is abatable. In the 
original actions, assise of nuisance and quod permittat prosternere, the 
judgment thereon, besides damages for the temporary loss sustained, 
was for an abatement of the nuisance. These actions finally went into 
disuse, and the action on the case became the remedy, and a party injured 
by a private nuisance might bring his action Mies quoties, until the 
obstinacy of the party maintaining such nuisance should be overcome 
by repeated recoveries against him, and the nuisance be abated." R.R. 
v. Loeb (1886) 118 111. 203; III Blackstone, Comm., *22o; II Pollock 
& Maitland, History of English Law, 53. These actions have been 
supplemented in equity by the remedy of injunction to abate a nuisance. 
Langdell, Equity Jurisdiction, 31. But there are certain nuisances, 
such as railroad embankments, which, because of public policy founded 
on convenience, the courts will not abate. And if repeated recoveries 
will not, for this reason, be made effective by very exemplary damages 
to induce the defendant to abate the structure, it would seem that, in 
such cases, there is a failure of the reason for the rule which compels the 
plaintiff to bring successive suits to recover his damages, and that he 
might wisely be given an election to recover, in one action, damages for 
the permanent appropriation of an interest in his property. This very 
result has been reached by a bit of judicial legislation, disguised by the 
phrase "permanent nuisance," Troy v. Cheshire (185 1) 23 N. H. 83; 
R.R. v. Combs (Ky. 1874) 10 Bush 382; R.R. v. Twine (1880) 23 Kan. 585; 
Ridley v. R.R. (1896) 1 18 N. C. 996; which allows of the judicial exercise 
of a power analogous to that of eminent domain. 6 Columbia Law 
Review 459; North Vernon v. Voegler (1885) 103 Ind. 314. The doctrine 
of "permanent nuisance," considered as the assessing of damages for 
future injurious acts is, of course, illogical, for neither can future damages 
be accurately foretold, Nashville v. Comar (1889) 88 Tenn. 415; nor does 



